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Section 5 of the Voting Rights Act of 19651 is designed to thwart racially discriminatory election procedures by requiring that the states and subdivisions covered by the Act implement no change in election practice until the Justice Department or the United States District Court for the District of Columbia determines that the change is not discriminatory. As enacted, the statute assigns sole responsibility to the Justice Department for monitoring compliance with this submission requirement. In 1969, the Supreme Court recognized a private right of action under section 5 that allows private citizens to supplement Justice Department oversight.' This private cause of action may be brought in a plaintiff's local district court and allows a plaintiff to challenge an election procedure as a change lacking "preclearance." 3 The purview of the local district court is limited; because the statute gives the Justice Department and the district court in Washington exclusive jurisdiction to determine whether a challenged election procedure is discriminatory in purpose or effect, the Supreme Court has restricted local district courts to the procedural question of whether the practice was a change requiring federal approval.
In most private suits, the local district court will enjoin prospectively an unprecleared procedure and require the voting district to use preexisting election practice. However, when a private citizen brings a challenge after an election has been held pursuant to an unprecleared procedure, the court must also decide whether to grant retroactive relief by invalidating the election.
While invalidation is an effective remedy, it is also attended by high costs. Because local district courts are unable to consider the question of discrimination in section 5 suits, their decisions may invalidate elections that are not in any way discriminatory. This result is contrary to the purl. Pub 
1971, 1973c (1982)).
2. Allen v. State Bd. of Elections, 393 U.S. 544 (1969). 3. Federal approval of a voting procedure is termed "preclearance." While not a statutory term, it is widely used in the literature.
poses of the Act, as well as the interests of both minority voters and covered jurisdictions.
This Note focuses on local federal courts' remedial decisions in postelection, private challenges. It argues that these courts should be allowed to reach the question of discrimination in resolving challenged elections so that they can award appropriate relief. Central to this argument is the assertion that invalidation under section 5 is warranted for discriminatory elections but not for those in which the only established violation was a failure to predear 4 Although changes in election procedure by covered jurisdictions remain presumptively suspect, these jurisdictions should not be subject to a different standard for the imposition of the invalidation remedy than the rest of the country. 5 Section 5 is an extraordinary provision designed to combat discrimination in voting; extraordinary remedies thereunder should be linked to that purpose.
Section I of this Note describes the statutory scheme for preclearance and the judicially created role of local district courts in section 5 enforcement, and explains the significance of the invalidation remedy in section 5 suits. Section II reveals the disparate remedial approaches and irreconcilable results in section 5 suits produced by the current limitation on local district court jurisdiction. Section III proposes that local district courts be allowed to consider the question of discrimination for the limited purpose of informing their remedial decision regarding the specific election in question. It does not suggest, however, that a district court's resolution of the election immediately in dispute should relieve the voting district of its responsibility to submit the change itself to the Justice Department for approval. Thus, enlargement of local district court jurisdiction should ameliorate the present difficulties of post-election challenges without compromising the statutory goal of uniform preclearance standards. 4 . In 1986, a district court in Alabama invalidated a statewide election when a private citizen brought a section 5 action to challenge illegal conduct by a candidate. The candidate, the state attorney general, improperly encouraged cross-over voting by Republicans on the eve of the election. Henderson v. Graddick, 641 F. Supp 1192 (M.D. Ala. 1986) (three-judge panel), appeal dismissed, 479 U.S. 1023 (1986) . The attorney general's conduct was clearly politically motivated-polls had shown that he would receive 84-88% of Republican cross-over votes, 641 F. Supp. at 1197-but the court never found that cross-over voting would dilute the strength of minority votes. In fact, it regarded the question of discrimination as beyond its inquiry. Id. at 1198. Nevertheless, the court ordered the state Democratic Party not to certify the results of the election because the change could have affected the outcome of the election. Id. at 1204. While the court's response was proper under section 5 as it is presently enforced, this Note contends that invalidation without a showing of discrimination is not justified by the Act's goal.
5. Invalidation is traditionally reserved for situations of egregious discrimination. See infra notes 24-27 and accompanying text.
I. THE PRESENT OPERATION OF SECTION 5

A. The Statutory Preclearance Scheme
Section 5 of the Voting Rights Act 6 requires those electoral jurisdictions with a history of discrimination, as defined by section 4 of the Act, 7 to obtain federal preclearance for all changes in voting practice or procedure before implementation.' Federal preclearance takes the form of an administrative finding by the Attorney General or a declaratory judgment by the D.C. District Court that the change has neither the purpose nor the effect of discriminating against racial or certain language minorities. ' The declaratory judgment procedure for preclearance has rarely been used; x 0 instead, covered jurisdictions have preferred the more informal administrative procedure." Covered jurisdictions must routinely submit all changes 1 " and must provide the Justice Department's Voting Division with all requested information regarding the voting procedure. The burden of proof is on the submitting jurisdiction to show that the change is free of discriminatory purpose or effect. 3 A letter of approval, or the Attorney General's failure to object within the consideration period, 4 "preclears" the procedure and allows the jurisdiction to implement the change. 5 An objection letter from the Attorney General blocks the change. 6 
B. The Private Right of Action
The Act as passed gave the Justice Department sole responsibility for monitoring compliance with the submission requirement. ' 16. An objection will be interposed not only if the Attorney General finds that the change is discriminatory, but also if the Attorney General is unable to determine that the change is free of discriminatory purpose or effect or if the evidence of discrimination is conflicting. 28 C.F.R. § 51.52(c) (1987 tion 5 but not precleared. Because the statute grants exclusive jurisdiction over the discrimination question to the D.C. District Court or the Attorney General, the Allen court denied local district courts jurisdiction to determine whether challenged changes were discriminatory and limited their authority to the question of whether the procedure was a change that should have been predeared. 2°O rdinarily, the decision of the local district court in coverage suits is straightforward: Any change in procedure that lacks the necessary preclearance will be enjoined "unless or until" it is approved." 1 The remedial decision is much more significant, however, when private challenges are brought after an election has been held pursuant to an unprecleared change. In such cases, the validity of the election is necessarily called into question and the court must decide whether nullification of the election is warranted in addition to the prospective injunction. At the same time, these courts lack jurisdiction to reach the issue of discrimination. They thus cannot weigh the competing interests, outlined below, that should inform their remedial decision.
C. Implications of the Invalidation Remedy
Federal invalidation of state elections is an equitable remedy that was first employed in the reapportionment and civil rights cases of the 1960's." From the beginning, courts have regarded invalidation as clearly within their equitable powers to fashion effective relief, but have acknowledged that the remedy must be cautiously applied. Invalidation provides sweeping remedy to a tainted election, 3 but does not come without costs to the affected jurisdiction and its citizens. These costs include the significant expenditure of additional time and resources required to conduct a new election, 24 Useless campaign expenses would have to be borne by both white and black candidates. And the town, through property or sales taxes imposed on all citizens, black or white, rich or poor, would have to collect tax money to pay the expenses of a new election.
processes, 2 " and the antidemocratic effects of a rerun election. 2 6 Accordingly, courts and commentators have urged that the remedy be limited to instances of substantial discrimination.
7
The Supreme Court recently expressed this same concern, requiring that local district courts undertake an "equitable weighing process" before an election is overturned in a section 5 challenge. 8 However, the Allen scheme for private actions obstructs this remedial decision because local district courts are not permitted to weigh the costs of invalidation against the extent, or even the presence, of discrimination. Requiring courts to resolve challenged elections without considering the presence of discrimination jeopardizes the interests of all citizens of a covered jurisdiction. On the one hand, the electorate may be denied effective relief if the court is unable to recognize a discriminatory situation and declines to overturn the election; on the other hand, the jurisdiction and its citizens may suffer unnecessarily the costs of a rerun election if a court invalidates an election for a coverage violation that had no discriminatory effects. A survey of post-election suits reveals that dissimilar remedial approaches invite these incongruous results.
II. THE CURRENT RESOLUTION OF POST-ELECTION SUITS
Courts considering election challenges are faced with the choice of nullifying the election or allowing it to stand." In section 5 suits, courts either have made this decision with no information regarding the presence 25. See Note, State Candidacy: Requirements, Rights and Remedies, 116 U. PA. L. REV. 347, 352 (1967) (invalidation subjects state to "greatest disruption which judicial intervention can work.").
26.
[Dietrimental side effects which the invalidation remedy may have on the local political scene are that incumbents cannot govern as vigorously as otherwise possible; that the costly election machinery must be resuscitated for the rerun; that political candidates are forced to rejuvenate moribund campaigns; and that the voters are asked to renew their interest in the same contest with the same candidates. Starr, supra note 22, at 1128 . 28. NAACP v. Hampton County Election Comm'n, 470 U.S. 166, 183 n.36 (1985) (reversing lower court judgment and remanding for remedial decision because district court had "never engaged in the equitable weighing process necessary to determine whether failure to submit a covered change for preclearance requires that an election be set aside").
29. Courts may also order interim relief, allowing the results of an election to stand until the Attorney General has passed on the merits of the change. This "certification" alternative is discussed infra notes 47-57 and accompanying text. of discrimination or have sought to ascertain the fairness of the election indirectly or through extra-statutory considerations. As this Section indicates, none of these approaches advances section 5's goal of preventing discriminatory election procedures. Uninformed decisions are arbitrary, while indirect attempts to detect discrimination fail to inform the courts' decision adequately. The prerequisites to section 5 relief set up by some district courts transgress the statutory scheme and may discourage private suits. Thus, the present limitation on local district court jurisdiction interferes with the fair resolution of election challenges and impedes accomplishment of the Act's goal-the elimination of voter discrimination.
A. Uninformed Decisions
Some courts have based their remedial decision solely on a jurisdiction's failure to seek preclearance, without considering the election's fairness. Courts declining to order retroactive relief at this juncture 0 may deny minority voters effective relief because the challenged election procedure may actually have been unconstitutionally discriminatory. BULL., Spring, 1986, at 1, 5 ("Generally, a court will not set aside elections held under the unprecleared change but will enjoin only future enforcement of the change."); cf. Binion, supra note 15, at 164-65 (discussing uncertainty regarding retroactive relief among district courts and hesitancy to impose invalidation for changes not amenable to preclearance process).
31. See Roman, supra note 12, at 132 (prospective relief alone fails to fulfill congressional intent regarding changes with substantial effect on election); Wallace, Runoff Primaries: Is There a Discriminatorq Result?, 2 J.L. & POL 369, 395 (1985) (prospective relief alone falls to provide effective relief to discriminatory election).
Plaintiffs could, of course, bring another suit under section 2 of the Voting Rights Act or the Fifteenth Amendment to prove that the election was discriminatory and should be overturned. However, section 2 and fifteenth amendment suits place extensive burdens of proof on the plaintiff. See, e.g., id. at 403 (section 2 suits not viable alternative for minority plaintiffs because plaintiff bears burden of proof and because "such litigation is a complex, expensive and lengthy process which is beyond the resources of many potential litigants"); cf. Allen v. State Bd. of Elections, 393 U.S. at 556 n.2 (inadequacy and difficulty for minority plaintiffs of suits under Fifteenth Amendment prompted passage of Voting Rights Act). Thus, because the burden of disproving discrimination is on the defendant jurisdiction in section 5 litigation, it is clearly to the plaintiff's advantage to resolve an election in a section 5 suit. Furthermore, the Allen Court expressly provided that private section 5 challenges should be brought in the local district court to spare private plaintiffs the cost of litigating in the District of Columbia. Id. at 559-60; see also infra note 60. The value of the private right of action for these plaintiffs is greatly reduced, however, if these local courts decline to grant fully effective relief because they are unable to reach the election's merits. See Binion, supra note 15, at 164 ("In offering only a declaratory judgment, the [District] Court left the political party essentially unpunished for past illegal acts and unrestricted as to its immediate future actions. Not only did the Court fail to rectify the existing situation of non-compliance with Section 5, but it has also put little premium on future compliance.") ( , exemplifies the per se approach to invalidation. In Brown, the court ordered a new election although it found that the officials acted in good faith and the wrongdoing had no discernible effect on the election. Some commentators have supported the per se invalidation approach. See, e.g., Binion, supra note 15, at 164-65 ("failure to obtain the clearance should be sufficient grounds for judicial remedies which disallow and void the practice albeit after it has occurred."); Derfner, Racial Discrimination and the Right to Vote, 26 VAND. L. REV. 523, 577-78 (1973) (same); Roman, supra note 12, at 132 (suggesting section 5 be amended to require nullification of elections held pursuant to unprecleared changes). But see Perkins v. Matthews, 400 U.S. 379, 408-09 (1971) (Black, J., dissenting) (emphasizing injustice of imposing high costs of invalidation on jurisdiction when no discrimination established); Starr, supra note 22, at 1123 (mechanical nature of per se rule violates equity's balancing of countervailing considerations and risks unwise results due to lack of causal connection between illegality and election results).
33. "[Slalutary effects may indeed flow from.., consistent use of an invalidation order where the particular wrongdoing takes place in a context of intransigent, obstinate refusals by the states or localities fully to carry out responsibilities in a constitutionally appropriate way." Starr, supra note 22, at 1123.
34. See Binion, supra note 15, at 164-65 (rules governing political candidates often not formal changes "enacted, then made operative," but rather are ad hoc and nonexistent prior to use, and thus are not subject to prophylactic prevention by section 5).
35. Of the 112,184 submissions made to the Justice Department from 1965 to June 30, 1986, only 1,404 changes were objected to by September 30, 1986. See U.S. DEP'T OF JUSTICE, CIVIL RIGHTs DIv., supra note 10; see also supra note 12 (discussing extent of changes covered and noting that virtually every change, no matter how ministerial, is covered).
36. See supra notes 24-26 and accompanying text. 37. See supra note 27 and accompanying text.
tory purpose or effect. 8 Per se nullification for a failure to preclear denies covered jurisdictions the equitable weighing of costs traditionally guiding the application of the invalidation remedy. 9
B. Improper Prerequisites to Retroactive Relief
Some courts shrink from ordering a remedy based solely on their determination that a covered change was not precleared. Instead, they employ extra-statutory tests for retroactive relief. A principal method is to consider whether the change was one implemented over a previous Justice Department objection.' This approach is helpful but not sufficient. Not all changes are submitted, 41 and changes that occur during an election, or are effectuated by someone other than the jurisdiction's authorities, are not amenable to the preclearance process. 39. See, e.g., Starr, supra note 22, at 1123 (per se invalidation obstructs equitable balancing and is inappropriate against "isolated instances of misconduct in which officials acted in good faith or in which forcing a rerun election would be an academic exercise because of the lack of causal connection between the illegality and the election results"). In Allen, 393 U.S. at 571-72, the Court named as a relevant factor whether the jurisdiction could reasonably be expected to have known that holding the election violated section 5. In Perkins, 400 U.S. at 396, the Court identified as other relevant factors: the nature of the changes complained of, whether it was reasonably clear at the time of the election that the changes were covered by section 5, and whether or not preclearance had been sought. For a discussion of prerequisites to retrospective relief, see MacCoon, supra note 38, at 124.
41. See, e.g., H. BALL, supra note 11, at 86, 166-67. 42. See, e.g., Binion, supra note 15, at 164 ("But many changes in rules governing candidacies.. are not formal changes at all and as such are difficult to prevent through reliance on Section 5 because they do not exist until after they have occurred.") (emphasis in original); see also supra note 12.
43. 42 U.S.C. § 1973c (1982); see also MacCoon, supra note 38, at 124-26 (discussing importance of leaving burden of proof on defendant jurisdiction; criticizing criteria for retroactive relief as imposing improper burdens of proof on plaintiff). ple, at least one court has attempted to discourage politically motivated suits under the private right of action by requiring that plaintiffs make a "good faith allegation" of racial discrimination as a minimal prerequisite to the suit."" Similarly, courts have denied retroactive relief because of a plaintiff's lack of pre-election diligence. 5 These inappropriate prerequisites employed by courts unwilling to order invalidation based solely on the failure to preclear would be obsolete if these courts could consider the discrimination issue directly."'
C. The Certification Alternative
The Supreme Court has acknowledged that a coverage determination does not afford a district court access to sufficient information to resolve a challenged election. 47 In response, the Court has suggested a "certification" 48 procedure in which the district court postpones its remedial decision until the jurisdiction can submit the change to the Justice Department. ; see also supra note 27 and accompanying text (citing arguments that invalidation should be ordered only in face of discrimination affecting outcome of election).
48. The term "certification" does not appear in the cases or literature discussing section 5 remedies, but rather is a convenient label this Note uses to connote the Court's suggestion that district courts cede the discrimination question to the Justice Department.
49. Perkins v. Matthews, 400 U.S. 379, 396-97 (1971) (Court first suggested that "in certain circumstances... it might be appropriate to enter an order affording local officials an opportunity to seek federal approval and ordering a new election only if local officials fail to do so or if the required federal approval is not forthcoming."); cf. It is not clear precisely how the Court intended this certification procedure to operate because it has been formulated differently in the several cases setting it out. The Berry Court directed that if approval were granted, "the matter [would] be at an end," 438 U.S. at 193, language suggesting that the election should stand. If the Attorney General objected to the change, however, the Berry Court said only that the appellants could renew to the district court their request for new elections, id., implying that invalidation would not be required, but would remain at the district court's discretion. Conversely, the Hampton County Court apparently intended that objection by the Attorney General would mandate invalidation, 470 U.S. at 183 ("[Ilf approval is not forthcoming, the results of the ... Although some courts have adopted this certification procedure, 5 " it has two serious drawbacks. First, the certification approach delays the remedial decision. The administrative preclearance process invariably requires the full sixty days or more, 51 and although Justice Department regulations allow the voting district to request an expedited procedure, a quick turnaround is not guaranteed. 5 In any event, a district court would not be able to engage in the "equitable weighing process" of all relevant factors required by the Supreme Court until the Attorney General had returned a decision.
53
A second and more critical flaw in the certification scheme is its limited value to a reviewing district court. Because the Attorney General's response usually consists of little more than a yes or no answer, 54 certification does not adequately inform a court's decision. The Justice Department has acknowledged that the administrative process does not approach the thoroughness of judicial fact-finding. 5 5 Indeed, some courts and comelection should be set aside."), while the Attorney General's approval would not "end the matter," as in Berry, but would constitute only one of several factors influencing the district court's remedial decision. 470 U.S. at 183 ("If, however, the Attorney General determines that the changes had no discriminatory purpose or effect, the District Court should determine, in the exercise of its equitable discretion, whether the results of the election may stand.").
Thus, the Supreme Court's conflicting directives leave doubt as to whether either objection or approval by the Attorney General necessitates a particular result or if the remedial decision remains entirely at the district court's discretion. A second ambiguity is whether the certification procedure is required for a suit involving a post-election challenge, or is merely available to the district court if it desires the Justice Department's opinion. Perkins suggested certification in some circumstances, but Hampton County implied that certification was required in post-election challenges, 470 U.S. at 183 n.36. If the certification procedure is not mandatory, it is still possible for the district court to remedy elections blindly. To preclude that possibility, if courts are not allowed to rule on the question of discrimination as urged here, Congress should at a minimum mandate a certification procedure for post-election suits to avoid the blind invalidation or approval of elections. Ala. 1986) (the word "preclearance" for submission of change after election is misnomer; under facts of this case, for court to stay its hand until Attorney General has opportunity to study racial impact of change would entail too much delay), appeal dismissed, 479 U.S. 1023 (1986).
54. See H. BALL, supra note 11, at 133 (once documents reporting voting change have been processed, Chief of Voting Section mails letter to local governmental unit notifying it that U.S. Attorney General either "does not interpose any objection" or "interposes an objection"); id. at 258-62 (reproducing sample Justice Department communication to submitting jurisdiction); see also Keady & Cochran, supra note 10, at 784 n.197 (criticizing Attorney General's decisions not to preclear as undocumented and unaccountable).
55. Unlike court procedirigs, administrative review under Section 5-which is by statute limited [Vol. 97: 1765 mentators have questioned the accuracy and efficacy of the administrative preclearance process in general."e Hence, while an indication from the Attorney General of a change's discriminatory potential would certainly aid the court's remedial decision, it does not supplant a district court's own review of the full circumstances of the election. 57 Despite the Voting Rights Act's stated goal of eliminating discrimination in voting, there is presently no satisfactory means by which local district courts can take discrimination into account in ruling on elections challenged under section 5.
III. PROPOSED ROLE FOR LOCAL DISTRICT COURTS IN POST-ELECTION CHALLENGES
Congress should amend section 5 to give local district courts resolving post-election challenges jurisdiction to consider the issue of discrimination once they have determined that the challenged procedure is covered by section 5. The courts' remedial decisions should be made on an expedited basis to minimize the costs of delay, and the burden of proof should remain on defendants. Although objections have been raised in the past to an expanded role for local district courts, this narrow revision would enhance rather than undermine minority rights under section 5.
to 60 days upon receipt of all necessary information-does not include the kind of hearing procedures that provide for the full presentation of evidence and rebuttal evidence by contesting parties and others interested in the proceedings. There is no formal record developed with findings of fact and conclusions of law announced at the end by the Attorney General. Not only the efficacy, but also the accuracy of the Justice Department's preclearance procedures has been questioned. See Keady & Cochran, supra note 10, at 773-75 ("paraprofessionals who possess neither demographic/statistical skills nor legal training" make the "initial (and normally upheld) determinations with respect to whether the proposed change has a discriminatory purpose or effect"); see also Binion, supra note 15, at 173 ("[tlhe major problem facing the Civil Rights Division has been the gathering of accurate information to insure that... it has had sufficient data for assessing the legality of the submitted changes.").
The preclearance process itself should not be abandoned, see, e.g., Keady & Cochran, supra note 10, at 780 (recommending retention of modified preclearance procedure), but these well-documented inadequacies in the administrative process support the argument made here that district courts could better give equitable consideration to the discriminatory implications of a challenged election in an expeditious hearing.
57. See, e.g., Keady & Cochran, supra note 10, at 758-59 (noting "the impropriety of vesting what is essentially a judicial function in an administrative body not accompanied by procedural safeguards").
A. Overcoming Past Objections to District Court Jurisdiction
This proposal answers the two objections that have been raised in the past to allowing local district courts to reach the question of discrimination-the loss of centralized preclearance and a mistrust of Southern federal district judges.
First, members of Congress and commentators have insisted that enforcement of the preclearance process must be centralized to develop expertise in one decisionmaking body and to assure uniform application of the provision." Allowing district courts to reach the issue of discrimination before deciding whether or not to overturn an election would not interfere with the Justice Department's virtually exclusive control over which procedures receive preclearance. 9 Because local district courts would consider the presence and magnitude of discrimination in the election for the sole purpose of fashioning an appropriate remedy, they would not "preclear" any election procedure. 60 A second, more sensitive impediment to expanding participation by local district courts in the enforcement of section 5 stems from Congress' original decision to direct all litigation under section 5 to the District of Columbia: Congress suspected that federal district judges in the South might undermine effective enforcement of the statute." 1 Whether there remains any continuing basis for this apprehension is certainly questionable. 2 Twenty three years have passed since the Voting Rights Act and its
58.
See, e.g., Keady & Cochran, supra note 10, at 749-50 (uniformity of interpretation was principal rationale for original decision to limit jurisdiction of section 5 declaratory judgment actions to District of Columbia); id. at 750-51 (uniformity argument relied upon in 1970 and 1975 extensions of the Act to maintain centralized jurisdiction).
59. The revision suggested by this Note involves only those changes challenged in a local district court after an election has been held under the challenged procedure. Thus, local district courts would never consider the merits of changes which have not yet affected an election. Rather, they would enjoin those changes and direct voting districts to submit them for preclearance. See supra text accompanying note 21.
60. Also, while the District of Columbia court could rule on the issue of discrimination in elections challenged under section 5, limiting all litigation over the merits of the change to that court curtails the effectiveness of the private right of action. The Allen Court directed that private actions be brought in the local district court expressly to avoid forcing individual plaintiffs to travel to the District of Columbia to litigate.
[TIhe individual litigant will often not have sufficient resources to maintain an action easily outside the district in which he resides, especially in cases where the individual litigant is attacking a local city or county regulation. Thus, for the individual litigant, the District of Columbia burden may be sufficient to preclude him from bringing suit. Allen v. State Bd. of Elections, 393 U.S. 544, 559-60 (1969).
61. See, e.g., 121 CONG. REc. 16267 (1975) (Rep. Butler charging that centralized jurisdiction not motivated by desire for expertise in District of Columbia but "political bias" against Southern judges); id. at 16283 (Rep. Kindness claiming jurisdictional limits were insult to Southern judiciary); see also, McClellan, supra note 56, at 77 (describing denial of jurisdiction to local district court judges as "one of [the Act's] more egregious and discriminatory provisions"). For an overview of the congressional debate on the issue of the distrust of Southern federal judges, see Keady & Cochran, supra note 10, at 751-52 nn.53-58 and accompanying text.
62. See, e.g., Keady & Cochran, supra note 10, at 788 (recommending substantive jurisdiction in the local district courts over whole of preclearance process because "it is time-indeed long past time-to invoke the full authority of federal judges throughout the United States in an effort to realize scheme of enforcement were created in response to extreme and seemingly intractable discrimination in election practices. While the importance of protecting minority voting rights remains undiminished, the assumptions upon which the Act originally rested should not be above reconsideration. Because the foregoing review of post-election suits suggests that rather than protecting minority rights, the lack of substantive jurisdiction in the local district courts undermines the ability of private plaintiffs to obtain effective relief under section 5, the role of district court judges should be reappraised.
It is obvious that federal trial judges in districts covered by section 5 have jurisdiction, along with all federal district courts in the country, to adjudicate claims under the Fifteenth Amendment and under section 2 of the Act. 6 3 These same judges are surely appropriate to consider the merits of section 5 cases where the plaintiff's burden is lighter. 64 Furthermore, this Note suggests that the three-judge district court panel required by the Allen decision for coverage suits 5 remand the remedial decision to a single judge court 6 so that the district court's remedial decision would be subject to intermediate appellate review, bringing an additional level of judicial scrutiny to the resolution of the election challenge. Finally, it must be stressed that the scheme proposed here does not increase a district court's opportunity to hinder the enforcement of section 5. District court judges presently resolve challenged elections; this revision seeks only to increase the accuracy of that decision by allowing district courts to reach the issue of discrimination. 8 This would facilitate appropriate remedies in post-election suits without diminishing the protection of minority rights. 6 9 the fundamental objectives of section 5").
While evidence was presented at the Congressional Hearings on the 1982 Amendments to the Voting Rights Act that despite progress, vestiges of discrimination remain in voting and registration practices, see Boyd & Markman, supra note 31, at 1361-63 & n.85, 1372 n.117, the record does not reveal allegations that federal district judges in covered jurisdictions discriminate against minority voting rights.
63. See supra note 9 (scope of section 2 action); see also Keady & Cochran, supra note 10, at 751 n.53 (Southern judges decide desegregation and civil rights cases, yet do not have jurisdiction to resolve question of discrimination under section 5).
64. If Congress resists revising the local district court's role because it fears unfair treatment of discrimination suits, it should study these judges' established track records in other cases. In addition, because the coverage of section 5 has been extended beyond its original Southern boundaries, 
B. The Remedial Procedure
Congress should amend the enforcement provisions of the Voting Rights Act so that once a district court presented with a section 5 challenge to an election has determined that the change was one covered by the Act, it may proceed to determine whether the election process was discriminatory. 7 ' Given the burden placed on the court system by suits requiring three judge panels, 7 1 Congress could provide that the remedial decision in a post-election suit be remanded to a single judge court. 2 This arrangement would bring the additional benefit of intermediate appellate review, since the decision of a single judge district court would be appealed to the appropriate court of appeals. 7 Because delay in resolving a challenged election is costly to all parties, resolution of these suits should be expedited.
7 ' To that end, this Note does not recommend that local district courts undertake the "complex, expensive and lengthy" evidentiary hearing often entailed by Fifteenth Amendment election discrimination suits in making their remedial decisions." Rather, Congress could provide for an expedited proceeding in postelection suits under section 5.76 Such a uniform procedure should resolve the current disparity of approach and results in these remedial decisions.
Alternatively, plaintiffs could rely on proceedings for expedited review already available in the federal district courts, such as the procedure for a preliminary injunction provided in Federal Rule of Civil Procedure 65.
Because the established standard for the invalidation of an election is egregious discrimination, a court should be able to detect such invalidity within the scope of a preliminary injunction hearing. In cases of uncertainty, the Rules allow a court to order a full trial on the merits. 78 The burden of persuasion should remain on the defendant jurisdiction. This is consistent with the statute's goal of placing responsibility for compliance on the covered jurisdictions and the Allen Court's goal of encouraging minority plaintiff participation.
7 9 While it is the responsibility of the jurisdiction to submit all relevant information and disprove discrimination in a preclearance determination, 8 " it is clearly inappropriate to depend on the defendant's presentation alone to inform the district court of the likelihood of discrimination in a post-election challenge. Instead, the court could appoint, at the initiation of the coverage suit, a special master to study the circumstances of the election and, if a coverage violation were found, to present findings to the court regarding any discriminatory impact on the election."
While this proposal does not contemplate an exhaustive study of the procedure and its effects on the election, egregious cases of discrimination warranting invalidation should be discovered by the district court's investigation. Intentional discrimination could be considered evidence of "egreissue a preliminary injunction traditionally rests upon an examination of four factors: 1) the likelihood Plaintiffs will suffer irreparable harm; 2) the balance of this harm with the harm Defendants will suffer if they are enjoined; 3) the probability Plaintiffs will succeed on the merits; and 4) the public's interest in issuing an injunction."), rev'd on other grounds, 659 F.2d 273 (1st Cir. 1981), cert. denied, 455 U.S. 921 (1982) . The temporary injunction procedure would facilitate the expedited resolution of a challenged election in which the district court considers the substantive validity of the election.
Orders granting temporary injunctions must set forth specific reasons for granting the order and the acts sought to be restrained. FED. R. Ctv. P. 65(d). Thus, the resolution of election challenges under section 5 could be monitored by those concerned with the fairness of local district courts.
78. FED. R. Civ. P. 65(a)(2) (consolidation of hearing with trial on the merits). A full trial would not bring considerable, if any, time savings over the certification procedure, but certification was also criticized for failing to give the court appropriate substantive information. See supra notes 54-57 and accompanying text. Nevertheless, judicial review would still bring the advantage of enabling the court to issue an equitable remedy fully informed of the merits of the violation. 753, 756 (1984) . Rule 53(a) grants courts the power to appoint special masters in any pending action, and allows special masters to make accountings or assist in fact-finding, to hold hearings, and to compel testimony and the production of documents. See id. at 758.
A special master is generally "an experienced private attorney, a retired judge or a law professor or other professional to whom a federal court delegates frontline responsibility on a pro hoc vice basis." Id., at 754 n.4. For examples of the appointment of special masters pursuant to Rule 53, see id., at 760 n.23. gious misconduct" sufficient to call for invalidation, but, as in other discrimination cases, 2 the absence of intent should not stop the court from overturning an election tainted with substantial constitutional infirmity.
The court's ruling on the validity of the election should have no preclearance effect;" neither should its decision be subject to review by the Justice Department. Rather, its remedial decision should be a ruling on the effects the change has had on the election itself, and appeals should proceed through the federal court system. Local election officials should be required to submit the questioned procedure to the Justice Department for preclearance scrutiny," 4 however, and the district court could retain continuing jurisdiction over the election challenge to entertain subsequent motions by the plaintiff based on considerations arising out of the Attorney General's determination. 
82.
See supra note 27 (discussing standard for federal invalidation of state elections); see also MacCoon, supra note 38, at 126 (noting one standard for invalidation in section 5 cases requires finding that illegality was "gross, spectacular, and wholly indefensible").
If the court finds that the election was grossly discriminatory, invalidation should be the expected result. The court should order a new election according to preexisting voting procedures and should require the jurisdiction to submit the change in procedure, and any proposed alternative, to the Attorney General for approval. See infra note 85.
83. The local district court's inquiry would be for the sole purpose of considering whether the challenged procedure has a discriminatory purpose or effect that warrants the costs of invalidation. All changes would still be prospectively enjoined by the local district court, which should order the jurisdiction, to submit the change for Justice Department scrutiny, regardless of the outcome of the private suit.
84. Mandatory submission of changes giving rise to post-election challenges, although not presently required, would serve as a backup measure against procedures whose discriminatory effect was not discovered in the district court. In this way, the revised procedure for handling post-election suits would provide courts with information crucial to a fair remedial decision without compromising the exclusive jurisdiction of the Justice Department over the preclearance process or ignoring concerns that local district courts will treat plaintiffs' claims unfairly, apprehensions discussed supra text accompanying notes 58-67.
85. If the submitted change, found discriminatory by the local district court, were to be approved by the Attorney General, the procedure could be implemented in the next election. This seems a very unlikely occurrence, since the district court would have found evidence reasonably indicating the presence of substantial discrimination, and since even indecision regarding a change submitted to the Attorney General results in an objection. See supra note 16. Nevertheless, since the district court retains the discretion under this proposal to invalidate an election for egregious misconduct regardless of discriminatory impact, the complaint could rarely be heard that the district court abused its discretion in invalidating the election. What is intended here is that discrimination be a factor heavily weighed in, not a condition precedent to, the nullification of an election. Thus, this scheme is careful not to interfere with the invalidation of any election abridging the constitutional rights of citizens. The purpose of the approach suggested here is not to avoid the invalidation of elections in general, but only of those for which the presence of discrimination has not been determined by a court.
If the local district court upheld an election, finding insufficient evidence of discrimination or egregious misconduct to warrant invalidation, but the change were subsequently objected to by the Attorney General, the court, having retained jurisdiction over the election challenge until the Justice Department's decision was rendered, could reconsider the validity of the election in light of the Attorney General's decision and call a special election if appropriate. See United States v. County Comm'n, 425 F. Supp. 433 (S.D. Ala. 1976) (suggesting similar course of action), affid, 430 U.S. 924 (1977) . A special election would presumably be warranted if the procedure in question affected the outcome of the election. See MacCoon, supra note 38, at 124 (invalidation should be reserved for situations in which outcome of election affected by unprecleared change).
While calling a special election under these circumstances is no less disruptive than under the present scheme, see supra notes 23-27 and accompanying text (pointing out high costs of invalidation and insisting such costs not be blindly imposed), this Note's goal is still accomplished: The court
C. Advantages of the Proposed Revision
This Note's proposal offers several advantages over the present procedure for resolving post-election challenges. Most importantly, the local district court's remedial decision will be informed by a factual finding regarding the existence of discrimination. This will avoid the blind imposition of the costly invalidation remedy or the inadvertent approval of discriminatory elections. 8 Because submission to the Attorney General of all procedures giving rise to a post-election suit will be mandatory, there should be no loss of uniformity in procedures receiving ultimate approval, and such double scrutiny should identify virtually all discriminatory changes. The local district court's expedited hearing should prove not only more efficient but also more informative than the "certification" procedure. Allowing district courts to review directly the issue of discrimination in post-election challenges should increase uniformity in both approach and result in these suits and insure that remedial orders in section 5 suits correspond to the underlying violations.
IV. CONCLUSION
The resolution of challenged state and local elections by federal courts is a delicate proceeding with far-reaching effects on the jurisdiction and electorate involved. Local district courts hearing election challenges under section 5 should be neither expected nor allowed to base their remedial decisions on inadequate substantive information. The goal of section 5 is to prevent discrimination in elections. Local district courts should be fully equipped to fulfill that goal.
considers whether discrimination was present in ruling on the validity of the election, aided by a more uniform and expeditious procedure than the Supreme Court's certification scheme. Also, it is assumed that the temporary injunction hearing in the local district court would detect most grossly discriminatory situations so that the calling of special elections would be rare.
86. "This revision brings the added benefit of curing the action's susceptibility to politically motivated abuse, see supra note 44 and accompanying text (discussing courts' attempts to discourage suits brought not on grounds of discrimination but for political reasons). There would be little incentive for a plaintiff to wait until after an election to challenge a previously discovered or inconsequential change in hopes of overturning an unfavorable result when the change did not affect the outcome of the election in a discriminatory manner.
